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In the name of Allah the Gracious, the Merciful

In the name of His Highness Sheikh
Mohammad Bin Rashid Al Maktoum,

Ruler of Dubai

In the session held Remote Litigation
Chamber, on Tuesday 16

January 2024.

Presided by Counselor Justice Abdelkader
Moussa, Chairman of the Judicial Tribunal
for

Dubai Courts and Dubai International
Financial Center Courts ¢

and membered by Counselor/ Zaki Bin
Azmi .

Chief Justice of Dubai International
Financial

Center Courts:

Counselor/ Prof. Saif Ghanem Al Suwaidi,
The

Secretary-general of the Judicial Council
Counselor/ Essa Mohammad Sharif, Chief

Justice, of the Appeal Court!

Counselor/ Omar Juma Al Muhairi,
Deputy
Chief Justice of Dubai International

Financial

Center Courts ¢

Counselor/ Khalid Yahya
Alhosani, Chief

Taher A

Justice of the First Instance Courts .
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And in the presence of Mr. Mohammed
Abdulrahman Mohammed Ali, Rapporteur
of the JT.
Ruler of Dubai
Cassation No. 8/2021 (JT)

Appellant:
KPMG Lower Gulf Limited

Respondent:
Abraaj Investment Management Limited (In

Official Liquidation)

Judgment:

1. Having reviewed and perused the
Documents and after deliberation, it
is determined that the application
has  satisfied the  necessary

requirements.

2. The facts relevant to this application
are as follows.

3. The Applicant (“KPMG LG”) is
incorporated in the Cayman Islands.

It is part of the KPMG global network

of companies. It has an office in Dubai

outside the DIFC and operates under

a commercial licence issued by the

Dubai Department of Economic

Development.

4, The Respondent (“AIML”) is
incorporated in the Cayman Islands.
It is part of the Abraaj Group of
Companies. Until going into official

liquidation it carried on business as
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By two engagement letter | Olely>Yl ai_g FP1 Gasle F9 Lo

agreements dated 9 January 2011
and 14 August 2017, between Abraaj
Holdings Ltd and KPMG LG, KPMG
LG was engaged to provide audit
services to Abraaj Holdings Ltd and
certain other entities in the Group,
AIML (“the AIML
Engagement Letters”). Article 44 of

including

these agreements provided:
The
be

Law and Jurisdiction.

Services Contract shall
subject to and governed by
the laws of the United Arab
Emirates and the laws of
Dubai International Financial
applicable. All

Centre as

disputes arising from or

under the Services Contract
shall be

exclusive jurisdiction of the

subject to the
United Emirates Courts or

DIFC
Financial Centre (DIFC), as

the Courts in the

appropriate.

6. On 29 March 2021, proceedings

(CFI-041-2021) were begun in the
DIFC Courts by AIML against KPMG
LG claiming that, in breach of
contract and in breach of tortious
and statutory duties, LPMG LG failed

to report when auditing AIML’s
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financial statements that AIML had
suffered large losses that had been
disguised by the creation of false
accounting records. AIML claims that
if this false accounting and the losses
up had been
discovered by KPMG LG, as it ought

that it covered
to have been, the losses would have
ceased to occur and the liquidation of

AIML would have been avoided.

. The Second Claimant in the CFI-041-

2021 proceedings, Abraaj Capital
Limited (“ACL”"), is another company
in the Abraaj Group. It was
incorporated in the DIFC and is a
wholly owned subsidiary of AIML. It
provided administrative and
management services to AIML at the
office of the Abraaj Group in the
DIFC. ACL is therefore a “DIFC
Establishment” or a “Licensed DIFC
Establishment” for the purposes of
Article 5 (A) (1) of the DIFC Judicial
Authority Law (“the JAL”).

The ultimate holding company of
both ACL and AIML is Abraaj
Holdings Limited which is a Cayman
Islands company.

Under an engagement letter
agreement dated 28 October 2015
ACL and Third
Defendant, KPMG LLP, ACL engaged
KPMG LLP to provide audit services

for the year ended 30 June 2015 and

between the
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10.

11.

12.

13.

14.

subsequent years unless otherwise
agreed (“the ACL Engagement Letter
Agreement”). This agreement also
contained the same Law and
Jurisdiction clause (Article 44) as is
contained in the AIML Letter of
Engagement Agreements.

KPMG LLP is a limited liability
partnership registered in the DIFC.
ACL claims that, in breach of contract
and in breach of tortious and
statutory duties KPMG LLP failed to
report when auditing ACL’s financial
statements that these statements
falsely represented that ACL was
profitable when in fact it was loss
making, with the result, among other
things, that its capital adequacy
requirements were falsely
represented.

The total damages claimed against
KPMG LG and KPMG LLP are in the
region of USS 600 million.

A third company named as “KPMG (A
Firm)” is also named as a Defendant.
There is a dispute as to whether an
entity of this name actually exists,
and its inclusion in the proceedings
can be ignored for the purposes of
this Cassation.

On 16 April 2021, KPMG LG began
proceedings against AIML in the
Dubai Court of First Instance in which

it claims: (i) a declaration that it has
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15.

16.

discharged any debts, compensation,
and/or obligations towards AIML in
relation to any of the auditing
services provided by KPMG LG; (ii) an
AIML refrain from

order that

repeating any false allegations,
including alleging that AIML has
materially breached its legal and/or
contractual obligations with regard
to the auditing services it provided to
AIML; and (iii) an order that AILM
pay compensation in the amount of
AED10,001,000

as  provisional

compensation for moral and material

damage resulting from AMIL's
allegations
On 27 April 2021, KPMG LG

presented its petition now before this
Tribunal seeking an order under
Decree 19 of 2016 that, there being
a conflict as to which Courts, the
Dubai Courts or the DIFC Courts,
should have exclusive jurisdiction to
decide the respective claims of AIML
and KPMG LG, it was the Dubai
Courts that should decide these
claims.

KPMG LG submits the following in
support of its petition: (1) The claims
made by AIML are false and without
any foundation. (2) The requirement
stipulated in Articles 2 and 4 of
Decree 19 of 2016, that a dispute of

jurisdiction exists in a case in both
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17.

18.

the Dubai Courts and the DIFC

Courts, is satisfied because the
subject matter and the parties in
both cases are the same. (3) The
Dubai Courts manifestly have
seignorial jurisdiction under the UAE
Federal Procedure Law. (3) Neither
AIML nor KPMG have any connection
with the DIFC. (4) The relevant
Engagement Letter Agreements
were drafted, signed and issued in
KPMG LG’s office outside the DIFC,
those

and agreements

performed outside the DIFC. (4) On

were

the true construction of Article 44 of
the AIML Letter Agreements, AIML
has not opted into the DIFC Court’s
jurisdiction but instead Article 44
confers exclusive jurisdiction on the
Dubai Courts.

The DIFC Court refused KPMG GL'’s
request based on its petition to this
tribunal to stay the CFI-041-2021
proceedings. This refusal was on the
ground that unless and until the DIFC
Court decided to exercise jurisdiction
over AIML’s claim, there was no
conflict of jurisdiction.

The judgment of Justice Wayne
Martin on KPMG LG’s jurisdictional
challenge was issued on 3 November
2021. Having reviewed the extensive

evidence before the court and the
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parties’ legal submissions, Justice
Martin held that:
(i) AIML’s claims were civil or
commercial claims for the
purposes of Article 5 (A) of the

JAL;

(ii) Properly construed, Article
44 of the AIML Engagement
Letter did

constitute an “opt out” from the

Agreements not
jurisdiction of the DIFC Court.
(iii) There was plausible evidence
that the AIML Engagement
Letter Agreements were partly
concluded or finalised within the
DIFG;

(iv) There was plausible evidence
that the audit services provided
under the AIML Engagement
Letter Agreements were partly
performed within the DIFC;

(v) It was an implied term of the
AIML

Engagement Letter

Agreements that the audit

services to be  provided
thereunder were to be
performed within the DIFC;

(v)

jurisdiction under Article 5 (A)
(1) (b) of the JAL which

Accordingly, there was

provides:
The Court of First Instance
shall

have exclusive
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jurisdiction to hear and

determine:

@a) ...

(b) civil or commercial claims
and actions arising out of or
relating to a contract or
promised contract, whether
partly or wholly concluded,
finalised or performed within
the DIFC or will be performed
be
performed within the DIFC

or is supposed to

pursuant to express or
implied terms stipulated in
the contract.

19. Justice Martin further held that it
followed from (i) — (v) above and the
fact that the AIML Engagement
Letter Agreements related to DIFC
activities because the audited

entities, including AIML, primarily

conducted their commercial activities
within the DIFC, that there was

jurisdiction under Article 5 (A) (1) (c)

of the JAL which provides:

The Court of First Instance

shall have exclusive
jurisdiction to hear and
determine:

@) ...

(b) ...

(c) civil or commercial claims
and actions arising out of or

relating to any incident or

.............

loolazsl eSlaall 9%, S92 ol ddlbo & ()
lels Gallall Jlall s 3830 orsilsd) Edg
ol Jlal g3 S5
Loy eoallsl JLall (15 3S50 @Slone clod
S50 (-_Jng" LAY ?—*d-gﬁﬁ-)T el 3
(») 85380l G352 "allsll el 3
(Sl FHV ?.au.s's.S.)T)_égi
var_d 8Ll 56U ol daSaall jom0"
13] 33> Byhas
4 ©otsally Jy Gwnimall 5o (1
OSelS Gi> sl bl 4L 2]
IS sall grax J> (o daSonall
ol ol yl 8 laale gjlizel
Bl e Alin 55 ol (1)
Sl Gylally syl Gyl
3 leele gilizall Blually bagall
L] il Hog wlely>
LaSoall pSati i pandl bl
MUl J> oo

g

v

olsr.v &,_,.o..:s_).j QT ohle alall 6i) re
sl 5r90—all o &y Gerazll L5
S Bsb "Jlalsla]” mai of Ulasll
S daSloo @55 i "] Sldlhao
ol Ol ¥l Cuia iy oo oyprdlball
Wlin oS o () 1ok Lo 3 J] aizds
G PV o530l Juse 5 olol Bile
(ii) td=all (5pb ozl s A8y s

"hr—od]"s "Jhploslan]” cls




( q:/ﬂ- = /8 /I\
TEse W
GOVERNMENT OF DUBAI

=
Dubai
. i3 pSLow 11!1
International
Financial DUBAI COURTS i‘l" |
Centre

transaction which has been
wholly or partly performed
within DIFC and is related to
DIFC activities.
20. Finally, and very importantly Justice
there
jurisdiction under Article 5 (A) (1) (e)
of the JAL which provides:

Martin found that was

The Court of First Instance

shall have exclusive
jurisdiction to hear and
determine:

@) ...

(b) ...

(c) ...

(d) ...

(e) any claim or action over
which the Courts have
jurisdiction in accordance

with DIFC Laws and DIFC
Regulations.

21. The Rules of the DIFC Courts,
including RDC 20.7, are “DIFC
Regulations” for the purpose of
paragraph (e).

22.RDC 20.7 provides:

“The Court may order a
person to be added as a new
party if:
1) it is desirable to
add the new party so
that the Court can

resolve all the matters
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in dispute in the

proceedings; or

(2) there is an issue
involving the new
party and an existing
party which is
connected to the
matters in dispute in
the proceedings, and
it is desirable to add
the new party so that
the Court can resolve
the issue”.

23. Justice Martin found that RDC 20.7 was
applicable and that it was essential in
the interests of justice that AIML should
be made a party to the claims of ACL so
that both claims were tried together.
His reasons for so holding included: (i)
it was no bar to the operation of RDC
20.7 that KPMG was already a party; (ii)
AIML and ACL were inextricably linked
in the conduct of their commercial
activities; (iii) ACL’s false accounts were
used to disguise some of the losses
being suffered by AIML and vice versa;
(iv) much of the evidence in the claims
by AIML against KPMG LG will be
relevant and admissible in the claims by
ACL against KPMG LLP, and vice versa,
and it would be contrary to the interests

of justice for that evidence to be given

twice; (v) there was an almost complete
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overlap in the claims of loss and damage
involving difficult issues concerning the
allocation of the total losses; (vi) it was
common ground that ACL’s claims
against KPMG LLP can only be tried in
the exclusive jurisdiction of the DIFC
Court which is also the only Court that
in one and the same proceeding has
jurisdiction to try AIML’s claims against
KPMG LG.

24, AIML has not yet served a response
to KPMG LG’s petition. This is likely
to be because AIML has been waiting
for the Justice Martin’s judgment
before filing its response. In the
circumstances, it is to be inferred
that a response will indeed be
forthcoming which will depend
heavily on Justice Martin’s judgment.

The Decision of the Tribunal:

Whereas following the decision of
Justice Martin in CFI-041-2021
there is a conflict of jurisdiction
between the DIFC Courts and the
Dubai Courts over AIML’s claim
against KPMG LG.

Whereas by virtue of Article 4 of
Decree 19 of 2016 this Tribunal is
empowered to decide which of the
two courts should have exclusive
jurisdiction to determine AIML’s
claim against KPMG LG.

Whereas it is manifestly in the

interests of justice and in the interest
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of the efficient resolution of the
claims of AIML and ACL that both
claims should be tried in the same
proceeding.
Whereas ACL’s claims against KPMG
LLP can only be tried in the exclusive
jurisdiction of the DIFC Court which
is also the only Court that in one and
the same proceeding has jurisdiction
to try AIML’s claims against KPMG
LG.
Therefore, the Judicial Tribunal has
decided:
(1) The Cassation should be
Dismissed.
(2) The proceedings in the Dubai
Courts are permanently stayed.
(3) AIML’s claim against KPMG LG is
to be tried in the DIFC Courts
proceedings together with the
ACL’s claim against KPMG LLP.
(4) The Appellant must pay the costs

of the Cassation.
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Counselor Justice Abdulqader Moosa Mohammed

Chairman of The judicial Tribunal For Dubai Courts and DIFC Courts
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